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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 
 

NOTE PROCEDURE CAREFULLY 
 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 
hearing, counsel or self-represented parties call the department rendering the decision to request 
argument and to specify the issues to be argued. Calling counsel or self-represented parties requesting 
argument must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. 
of his or her decision to appear and of the issues to be argued. Failure to timely advise the Court and 
counsel or self-represented parties will preclude any party from arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or email 
notification to the department of the request to argue and specification of issues to be argued – with a 
STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number is: (925) 608-2686.  Dept. 12’s 
email address is: dept12@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 
communication with the department except as expressly and specifically authorized by the court.  Any 
emails received in contravention of this order will be disregarded by the court and may subject the 
offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the tentative 
ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be attached to the 
proposed order when submitted to the Court for issuance of the order. 
 

    

1. 9:00 AM CASE NUMBER:  MSC19-00831 
CASE NAME:  CARDENAS VS SAXCO INTERNATIONAL, LLC 
 HEARING IN RE:  FINAL APPROVAL OF CLASS ACTION SETTLEMENT  
FILED BY:  
*TENTATIVE RULING:* 
 

Plaintiff Arturo Cardenas moves for final approval of his class action settlement with 
defendant Saxco International, LLC. The motion includes his request for approval of attorney’s fees, 
litigation costs, a service award to the named plaintiff, and administration costs. 

The motion is granted. 

A. Background and Settlement Terms 

The original complaint was filed April 30, 2019, raising claims as a class action on behalf of 
non-exempt employees, alleging that defendant violated the Labor Code in various ways, including 
unpaid overtime, unpaid minimum wage, off-the-clock work, non-compliant meal and rest periods, 
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unreimbursed business expenses, waiting time, and wage statement claims.   

The settlement would create a gross settlement fund of $224,400. The class representative 
payment to the plaintiff would be $10,000. Counsel’s attorney’s fees would be $74,800 (one-third of 
the settlement). Litigation costs are $15,195. The settlement administrator (Simpluris) would receive 
an estimated $4,495. The fund is non-reversionary. Based on the class size (73 members), the average 
net payment for each class member is approximately $1,643. 

Defendants will fund the settlement within 15 days after final approval of the settlement.  

The proposed settlement will certify a class of all persons who worked for Defendants in 
California from April 30, 2015 until December 31, 2017. The cutoff at the end of 2017 is because of 
binding arbitration agreements covering employees after that time. 

The class members will not be required to file a claim. Funds will be apportioned to class 
members based on the number of workweeks worked by the individual employee during the relevant 
time period. 

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable. Undelivered or uncashed checks will be voided. If the voided amount is less than 
$10,000, it will be paid to Institute Laboral de La Raza as the cy pres recipient. If it exceeds $10,000, it 
will be redistributed to the class members based on the same proportions as the first distribution.  

The settlement contains release language covering all claims “from April 30, 2015 through 
December 31, 2017 based on the facts alleged in this Action arising from” a list of specified claims. 
Under recent appellate authority, the limitation to those claims with the “same factual predicate” as 
those alleged in the complaint is critical. (Amaro v. Anaheim Arena Mgmt., LLC (2021) 69 Cal.App.5th 
521, 537 [“A court cannot release claims that are outside the scope of the allegations of the 
complaint.” “Put another way, a release of claims that’ go beyond the scope of the allegations in the 
operative complaint’ is impermissible.” (Id., quoting Marshall v. Northrop Grumman Corp. (C.D. 
Cal.2020) 469 F.Supp.3d 942, 949.) 

Formal and informal discovery was undertaken, resulting in the production of substantial 
documents, including payroll records, and written work policies. The matter settled after arms-length 
negotiations, with included an all-day session with an experienced mediator.  

Counsel also has provided a summary of a quantitative analysis of the case, and how the 
settlement compares to the potential value of the case, after allowing for various risks and 
contingencies. Counsel analyze the minimum wage/off-the-clock claims ($285,372), meal and rest 
period claims ($634,162), and business expense claims ($17,470). The potential liability needs to be 
adjusted for various evidence and risk-based contingencies, including problems of proof, as well as 
the derivative nature of wage statement and waiting time penalties.  

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
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including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.” 
(See also Amaro v. Anaheim Arena Mgmt., LLC, supra, 69 Cal.App.5th 521.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements. 

(Id., at 64.) The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]” (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement. 
First, public policy generally favors settlement. (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.) Nonetheless, the court should not approve an agreement contrary to law or public 
policy. (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.) Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.” (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.) As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.” (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney Fees 

Plaintiffs seek one-third of the total settlement amount as fees, relying on the “common 

fund” theory. Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check. In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable. It stated: “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.” (Id., at 505.)  

Accordingly, plaintiffs have provided information concerning the lodestar fee amount. They 

estimate the lodestar at $441,603, which would result in a “negative” (actually “below 1”) implied 

multiplier of 0.16. They based this amount on a total of 611 hours. No adjustment from the one-third 

fee is necessary. The attorney’s fees are reasonable and are approved.  

The requested representative payment of $10,000 for the named plaintiff was deferred until 

this final approval motion. Criteria for evaluation of such requests are discussed in Clark v. American 

Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807. Plaintiff has provided declarations in 
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support of his request. He points out that he executed broader releases than the class as a whole, but 

does not identify any particular claims of value that he may have. He also risks damage to his 

reputation and more difficulty in obtaining employment. Plaintiff estimates that he spent more than 

40 hours on the matter. 

Litigation costs of $15,195 are reasonable and are approved. 

The settlement administrator’s costs of $4,495 are reasonable and are approved. 

D. Discussion and Conclusion 

The moving papers sufficiently establish that the proposed settlement is fair, reasonable, and 

adequate to justify final approval. The allocation of PAGA penalties among the aggrieved employees 

(based on pay periods), is reasonable.  

The motion is granted. 

Counsel are directed to prepare an order reflecting this entire tentative ruling and the other 

findings in the previously submitted proposed order and a separate judgment. 

The ultimate judgment must provide for a compliance hearing after the settlement has been 

completely implemented, to be determined in consultation with the Department’s clerk. Plaintiffs’ 

counsel are to submit a compliance statement one week before the compliance hearing date. Five 

percent of the attorney’s fees are to be withheld by the claims administrator pending satisfactory 

compliance as found by the Court.  
 

  
    

2. 9:00 AM CASE NUMBER:  MSC20-00518 
CASE NAME:  ROB HILL VS.  SPECIALTY WELDING AND TURNAROUNDS, LLC 
 HEARING ON SUMMARY MOTION    
FILED BY: TESORO REFINING & MARKETING COMPANY LLC 
*TENTATIVE RULING:* 
 
On the Court's own motion, the hearing on the motion is continued to 9:00 a.m. on February 16, 
2023. 
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3. 9:00 AM CASE NUMBER:  MSC20-01774 
CASE NAME:  ROBERT ENRIQUEZ VS.  MCE CORPORATION, ACALIFORNIA CORPORATION 
 SPECIAL SET HEARING RE: COMPLIANCE HEARING  
FILED BY:  
*TENTATIVE RULING:* 
 
The Court has reviewed the declaration concerning disbursement, which is approved. The proposed 
amended judgment will be signed. 
 

 

  
    

4. 9:00 AM CASE NUMBER:  MSC21-00272 
CASE NAME:  JAMIE KENNEDY   VS UNIVAR SOLUTIONS 
 SPECIAL SET HEARING RE:  FINAL APPROVAL OF CLASS ACTION SETTLEMENT  
FILED BY:  
*TENTATIVE RULING:* 
 

Plaintiff Jamie Kennedy moves for final approval of her class action and PAGA settlement with 
defendant Univar Solutions USA Inc. The motion is granted. 

A. Background and Settlement Terms 

The original complaint was filed on February 16, 2021, raising claims under PAGA and a class 
action on behalf of non-exempt employees, alleging that defendant violated the Labor Code in 
various ways, all of which arose from underpayment of sick pay.  

The settlement will create a gross settlement fund of $95,000. The class representative 
payment to the plaintiff will be $10,000. Counsel’s attorney’s fees will be $31,666.67 (one-third of the 
settlement). Litigation costs are estimated at $15,000. The settlement administrator (Phoenix) would 
receive an estimated $4,500. PAGA penalties would be $5,000, resulting in a payment of $3,750 to 
the LWDA. The net amount paid directly to the class members will be about $30,083.33.  The fund is 
non-reversionary. There 22 class members. Based on the estimated class size, the average net 
payment for each class member is approximately $1,620. 

Defendant will place the maximum settlement amount into an escrow account within 14 days 
after final approval of the settlement. 

The proposed settlement will certify a class of all current and former non-union, non-exempt, 
hourly-paid employees of Defendant who worked in California from August 22, 2017 through the date 
of preliminary approval of the settlement, who were paid sick pay wages and non-discretionary 
incentive wages, including, but not limited to, job premium and/or shift differential wages, in the 
same workweek”.   
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            Since preliminary approval was granted, the administrator has mailed notices to 22 class 

members. One packet were returned by the post office, but a corrected address was obtained for that 

class member, leaving none non-deliverable. No objections or requests to opt out have been 

received. 

The class members are not required to file a claim. Funds will be apportioned to class 
members based on the hourly pay rate during the time period in question.  

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable. Undelivered or uncashed checks will be voided, and will be paid to a cy pres 
beneficiary, Legal Aid at Work.  

The settlement contains release language covering all “class claims,” which are all claims 
“that were or could have been alleged based on the facts alleged in the Complaint.” Under recent 
appellate authority, the limitation to those claims with the “same factual predicate” as those alleged 
in the complaint is critical. (Amaro v. Anaheim Arena Mgmt., LLC (2021) 69 Cal.App.5th 521, 537 [“A 
court cannot release claims that are outside the scope of the allegations of the complaint.” “Put 
another way, a release of claims that ‘go beyond the scope of the allegations in the operative 
complaint’ is impermissible.” (Id., quoting Marshall v. Northrop Grumman Corp. (C.D. Cal.2020) 469 
F.Supp.3d 942, 949.) 

Informal discovery was undertaken, resulting in the production of substantial documents, 
including sick pay policies. The matter settled after arms-length negotiations, which included an all-
day session with an experienced mediator on October 20, 2021.  

Counsel also has provided an analysis of the case, and how the settlement compares to the 
potential value of the case, after allowing for various risks and contingencies. This included an 
estimate of class claims at a maximum of about $150,000, plus another $7,500 in waiting time 
penalties. Maximum PAGA penalties are estimated at about $6,700.  

The potential liability needs to be adjusted for various evidence and risk based contingencies, 
including problems of proof. PAGA penalties are difficult to evaluate for a number of reasons: they 
derive from other violations, they include “stacking” of violations, the law may only allow application 
of the “initial violation” penalty amount, and the total amount may be reduced in the discretion of 
the court. (See Labor Code § 2699(e)(2) [PAGA penalties may be reduced where “based on the facts 
and circumstances of the particular case, to do otherwise would result in an award that is unjust 
arbitrary and oppressive, or confiscatory.”]) 

Counsel attests that his office has provided notice to the Labor and Workforce Development 
Agency. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
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litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.” 
(See also Amaro, 69 Cal.App.5th 521.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements. 

(Id., at 64.) The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]” (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement. 
First, public policy generally favors settlement. (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.) Nonetheless, the court should not approve an agreement contrary to law or public 
policy. (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.) Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.” (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.) As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.” (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

Plaintiffs seek one-third of the total settlement amount as fees, relying on the “common 

fund” theory. Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check. In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable. It stated: “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.” (Id., at 505.)  

Accordingly, plaintiffs have provided information concerning the lodestar fee amount. They 

estimate the lodestar at $46,680, which would result in a “negative” (actually “below 1”) implied 

multiplier of 0.68. No adjustment from the one-third fee is necessary. The attorney’s fees are 

reasonable and are approved.  

The requested representative payment of $10,000 for the named plaintiff was deferred until 

this final approval motion. Criteria for evaluation of such requests are discussed in Clark v. American 

Residential Services LLC (2009) 175 Cal.App.4th 785, 804-07. Plaintiff has provided a declaration in 

support of her request. She points out that she executed a broader release than the class as a whole, 

but does not identify any particular claims of value that she may have. She also risks damage to their 
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reputation and more difficulty in obtaining employment. Plaintiff estimates that she spent 15-20 

hours on the matter. 

Litigation costs of $15,000 are reasonable and are approved. 

The settlement administrator’s costs of $4,500 are reasonable and are approved. 

C.  Discussion and Conclusion 

The moving papers sufficiently establish that the proposed settlement is fair, reasonable, and 

adequate to justify final approval. The allocation of PAGA penalties among the aggrieved employees 

(based on pay periods), is reasonable.  

The motion is granted.  

Counsel are directed to prepare an order reflecting this entire tentative ruling and the other 

findings in the previously submitted proposed order and a separate judgment. 

The ultimate judgment must provide for a compliance hearing after the settlement has been 

completely implemented, to be determined in consultation with the Department’s clerk. Plaintiff’s 

counsel are to submit a compliance statement one week before the compliance hearing date. Five 

percent of the attorney’s fees are to be withheld by the claims administrator pending satisfactory 

compliance as found by the Court. Pursuant to Code of Civil Procedure § 384(b), after the settlement 

is completely implemented, the judgment must be amended to reflect the amount paid to the cy pres 

recipient. 
 

  
    

5. 9:00 AM CASE NUMBER:  MSC21-00317 
CASE NAME:  SF HERRING, ET AL. VS CHEVRON 
 *HEARING ON MOTION IN RE:  FOR FINAL APPROVAL  
FILED BY: SAN FRANCISCO HERRING ASSOCIATION 
*TENTATIVE RULING:* 
 

Plaintiffs Christopher Cameron, John Mellor, and the San Francisco Herring Association move 
for final approval of their class action settlement with defendant Chevron U.S.A., Inc. They also 
separately move for awards of class attorney fees, litigation costs, and administration costs. 

Both motions are granted. 

A. Background and Settlement Terms 

Plaintiffs filed this action on February 16, 2021, alleging that on February 9, 2021, a pipeline 
at the Chevron Richmond Refinery’s “Long Wharf” ruptured, resulting in the spilling of at least 700 
gallons of petroleum product into the Bay, during the herring spawning season. They allege that this 
spill caused damage to the San Francisco Bay herring population that will last a decade. They bring 
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various statutory and common law causes of action. 

The settlement will create a gross settlement fund of $300,000. The fund is non-reversionary. 
There are an estimated 54 class members. Their payments would range from $3,500 to $10,000.  

The proposed settlement will certify a class of “all individuals and businesses who have a 
current commercial permit from the California Department of Fish & Wildlife to fish for herring in and 
around the San Francisco Bay and/or who currently own a commercial fishing vessel and have made 
commercial herring landings in the San Francisco Bay between January 1, 2012 and July 8, 2022.” 
Plaintiffs estimate that there are about 54 members of the class (39 permit-holders and 15 others). 
Apparently, SF Herring Association is not a member of the class. 

According to the proposed “Plan of Distribution”, class members will be required to file a 
claim. The amount of each payment would be calculated by the Administrator. 

Under the Plan of Distribution, the Common Fund will be divided by the total number of 
“points” submitted by class members, and the quotient will be the amount each class member 
receives for each “point” it establishes. Points are awarded for five different things: (a) one for each 
standard or temporary herring permit in their name; (b) two points for each “permanent” SF Bay 
herring permit in their name; (c) 0.75 points for owning a boat or boats that have been or will be used 
for commercial herring fishing in SF Bay; (d) one point for commercial herring landings with their 
license in the last ten years; and (e) two points if landings were made in the last three years. The 
general import of the system is to identify class members who fished for herring more frequently.  

Class members were given the opportunity to object or opt out of the settlement.  

The settlement contains release language covering “all past, present, and future, claims, 
demands, rights, liabilities, and causes of action of every nature and description whatsoever including 
without limitation statutory, constitutional, contractual, or common law claims, whether known or 
unknown, against the Released Parties, or any of them, arising out of or related to the Richmond 
Release.” Under recent appellate authority, the limitation to those claims with the “same factual 
predicate” as those alleged in the complaint is critical. (Amaro v. Anaheim Arena Mgmt., LLC (2021) 
69 Cal.App.5th 521, 537 [“A court cannot release claims that are outside the scope of the allegations 
of the complaint.” “Put another way, a release of claims that goes beyond the scope of the allegations 
in the operative complaint’ is impermissible.” (Id., quoting Marshall v. Northrop Grumman Corp. (C.D. 
Cal. 2020) 469 F.Supp.3d 942, 949.) The release language does not appear to contain any such 
limitation. This is intended to be limited to economic loss claims, which are the only claims raised in 
the complaint. 

Formal discovery was undertaken, and plaintiffs retained relevant experts. The matter settled 
after arms-length negotiations, which included sessions with an experienced mediator.  

The potential liability needs to be adjusted for various evidence and risk-based contingencies, 
including problems of proof.  

In the supplemental submission, plaintiff’s counsel estimates the range of potential results to 
be from zero to $3.8 million, with the mostly likely result being “in the range of” the proposed 
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settlement amount. This is based on a number of factors, and is difficult to estimate because the spill 
occurred when the fishery was closed, so there was no immediate loss. Moreover, the amount of 
“biomass” used to estimate the spawning stock varies from year to year. In addition, in some years, 
the entire available amount, or “quota” has not been caught in any event. And once the amount 
caught is determined, estimating the likely price poses its own set of problems. 

Following preliminary approval, approximately 70 notices were sent to potential class 
members. (There are believed to be 54 class members, but some additional recipients were contacted 
as a matter of inclusiveness, based on information received from the Department of Fish and 
Wildlife.) No opt-outs or objections have been received. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.” 
(See also Amaro v. Anaheim Arena Mgmt., LLC, supra, 69 Cal.App.5th 521.) 

California law provides some general guidance concerning judicial approval of any settlement. 
First, public policy generally favors settlement. (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.) Nonetheless, the court should not approve an agreement contrary to law or public 
policy. (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.) Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.” (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.) As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.” (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney Fees 

Plaintiffs seek 30% of the total settlement amount as fees, relying on the “common fund” 

theory. Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check. In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable. It stated: “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.” (Id. at 505.)  

Accordingly, plaintiffs have provided information concerning the lodestar fee amount. They 
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estimate the lodestar at $246,378, which would result in a “negative” (actually “below 1”) implied 

multiplier of 0.46. They based this amount on a total of 484 hours. No adjustment from the 30% fee is 

necessary. The attorney’s fees are reasonable and are approved.  

Litigation costs of $17,010 are reasonable and are approved. 

The settlement administrator’s costs, capped at $4,000, are reasonable and are approved. 

No plaintiffs’ representative payment is proposed. 

D.  Discussion and Conclusion 

The moving papers sufficiently establish that the proposed settlement is fair, reasonable, and 

adequate to justify final approval.  

The motions are granted. 

Counsel are directed to prepare an order reflecting this entire tentative ruling and the other 

findings in the previously submitted proposed order and a separate judgment. 

The ultimate judgment must provide for a compliance hearing after the settlement has been 

completely implemented, to be determined in consultation with the Department’s clerk. Plaintiffs’ 

counsel are to submit a compliance statement one week before the compliance hearing date. Five 

percent of the attorney’s fees are to be withheld by the claims administrator pending satisfactory 

compliance as found by the Court. Pursuant to Code of Civil Procedure § 384(b), after the settlement 

is completely implemented, the judgment must be amended to reflect the amount paid to the cy pres 

recipient. 
 

  
    

6. 9:00 AM CASE NUMBER:  MSC21-00317 
CASE NAME:  SF HERRING, ET AL. VS CHEVRON 
 *HEARING ON MOTION IN RE:  ATTY FEES AND COSTS REIMBURSEMENT  
FILED BY: SAN FRANCISCO HERRING ASSOCIATION 
*TENTATIVE RULING:* 
 
See Line 5. 
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7. 9:00 AM CASE NUMBER:  MSC21-00317 
CASE NAME:  SF HERRING, ET AL. VS CHEVRON 
 *HEARING ON MOTION IN RE:  FINAL APPROVAL OF SETTLEMENT  
FILED BY:  
*TENTATIVE RULING:* 
 
See Line 5. 
 

 

  
    

8. 9:05 AM CASE NUMBER:  MSC22-00271 
CASE NAME:  COLBURN VS MARK BEAMISH WATERPROOFING, INC. 
 *HEARING ON MOTION IN RE:  JUDGMENT ON THE PLEADINGS OR TO STAY RELATED 
PROCEEDINGS  
FILED BY:  
*TENTATIVE RULING:* 
 
This motion is continued to February 9, 2023, at 9:00 a.m. Counsel are to file and serve statements by 
Thursday, February 2, addressing whether it would be appropriate to seek coordination of this action 
with the Venegas action (or another procedural step such as transfer), as an alternative to the more 
inflexible options advocated by the two sides. 
 
The present action is a purported class action and PAGA complaint, asserting a variety of alleged 
wage-and-hour violations by defendant Mark Beamish Waterproofing. However, a prior-filed case, 
the Venegas action, had already been filed in Orange County Superior Court, alleging substantially the 
same set of alleged violations. That case is filed as a PAGA-only case, with no purported class action. 
 
There appears to be no substantial dispute that the two actions cover essentially the same 
substantive set of issues, as to the legality of defendant’s wage-and-hour practices. Accordingly, it 
would be inefficient, and would quite possibly lead to inconsistent results, for both actions to proceed 
independently and substantively, each as if the other action were not pending. 
 
On the other hand, because the Venegas action is PAGA-only and this case also includes a purported 
class action, it would be inappropriate to dismiss this case entirely, overlooking the possibility that it 
may become necessary to proceed with class certification and class remedies. (That assumes, of 
course, that the Venegas plaintiffs do not seek to add a class component to their own case, as may 
occur.) 
 
On this motion, the parties present two competing and stark procedural alternatives, each of which is 
problematic. Defendant, the movant, seeks to stay this action entirely, in favor of Venegas. That, if 
granted, would likely have the practical effect of shutting this plaintiff out from any direct 
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participation in the broader dispute. But plaintiff, resisting the motion, asks the Court simply to ignore 
Venegas and allow this case to proceed, with the certainty of inefficient and duplicative effort, and 
the significant risk of inconsistent results. 
 
The Court invites both sides’ thoughts as to whether there may be a middle procedural course that 
avoids the downsides of the two extremes, such as coordination or transfer. 
 
The CMC now calendared for February 8 is recalendared for February 9. 
 

 

 


